UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRTIETH REGION

Milwaukee, WI

AMERICAN BIN & CONVEYOR, INC.

Employer

and Case 30-RC-6492

SHOPMEN'S LOCAL 473 OF THE INTERNATIONAL
ASSOCIATION OF BRIDGE, STRUCTURAL,
ORNAMENTAL & REINFORCING IRON WORKERS,
AFL-CIO!

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 9(c) of the
Nat i onal Labor Rel ations Act (Act), as anended, a hearing was
hel d before a hearing officer of the National Labor Rel ations
Board (Board).

Pursuant to the provisions of Section 3(b) of the Act, the
Board has delegated its authority in this proceeding to the

under si gned. *

'The Petitioner's name appears as amended at the hearing.

The Employer and Petitioner filed post-hearing briefs that
were duly considered. The hearing officer's rulings made at the
hearing were free from prejudicial error and are affirmed. The
Employer is engaged in commerce within the meaning of the Act,
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and it will effectuate the purposes of the Act to assert
jurisdiction in this case. The Petitioner, a labor organization
within the meaning of Section 2(5) of the Act, claims to
represent certain employees of the Employer. A question
affecting commerce exists concerning the representation of
certain employees of the Employer within the meaning of Section
9(c) (1) and Section 2(6) and (7) of the Act.



The follow ng enpl oyees of the Enployer constitute a unit
appropriate for the purposes of collective bargaining within the
meani ng of Section 9(b) of the Act:

Al full tinme and regular part tinme production and

mai nt enance enpl oyees enpl oyed by the Enpl oyer at its

221 Front Street, Burlington, Wsconsin facility,

excluding office clerical enployees, detailers, |ayout

desi gners, professional enployees, guards, and

supervisors as defined in the Act.

There are approximately 17 enployees in this appropriate

voting group.

ISSUE

The issue presented at the hearing is whether the detailer
and | ayout designers should be included within the production and
mai nt enance unit.

The Enpl oyer contends that the |lone detailer and the two
| ayout designers share a community of interest with production
and mai nt enance enpl oyees, and that it would be inappropriate to
exclude themfromthe unit. To the contrary, the Petitioner
woul d exclude the detail er and | ayout designers, arguing that
they do not share a sufficient community of interest to be

included in the unit.



DECISION SUMMARY

| find that the detailer and | ayout designers are technical
enpl oyees, who do not share a sufficient conmmunity of interest to

be included in the bargaining unit found appropriate.

BACKGROUND

The Enpl oyer is a custom fabricator that designs and
fabricates sand and gravel equi pnent for the ready-m x and bl ack
t op busi ness. The Enpl oyer occupies a two-story building, with
production facilities and offices on the first level, and the
remai nder of the offices on the second level. Al together there

are about 28 enpl oyees, including supervisors.

ANALYSIS

The chi ef engineer, Jeff Mensch, assigns the projects to the
| ayout designers, who determ ne the design of the equipnent,
based on the sales contract's requirenments. The detailer then
t akes the design, breaks it down into its constituent parts,
assigns part nunbers, and prepares a bill of materials. From
there, it is sent to the production floor. Cccasionally, when
equi pnent is needed i nmredi ately, production begins before work is
conpl eted by the | ayout designers and the detailer.

Layout designers and the detailer are paid within a range of
$14 to $20 per hour. Production and mai ntenance enpl oyees earn
from$10 to $17 per hour. The only job requirenment for the
| ayout designers and detailer is the ability to understand and

work with a CAD (conputer aided design) program Production and
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mai nt enance enpl oyees (which include wel ders/fabricators,
bl asters, shipping and receivers, painters, and plasma operator)
are not required to operate CAD prograns.

The Enpl oyer's argunents for including the disputed
positions in the bargaining unit are centered on a traditional
community of interest analysis, based on NLRB v. Action
Autonotive, 469 U. S. 490 (1985). Petitioner, too, inits brief,
cites Action Autonotive, but arrives at the opposite concl usion.

Nei t her party anal yzed the disputed classifications as technical
enpl oyees, or considered the factors necessary for inclusion of
techni cal enployees in a production and mai ntenance unit.

Al though there is sone overlap of factors, the technical enployee
analysis is distinct fromthe traditional community of interest
anal ysis. The Sheffield Corporation, 134 NLRB 1101, 1103-1105
(1961).

In The Sheffield Corporation, 108 NLRB 349, 351 (1954),
designers and detailers who were assigned to the engineering
departnment and separately supervi sed, and whose work areas were
apart fromthose of the production and mai ntenance enpl oyees,
were found to be skilled technical enployees, and were excl uded
froma production and mai nt enance unit. Li kew se, in Hancock
El ectronics Corp., 116 NLRB 442 (1956), a “draftsman detailer B’
was excluded fromthe production and naintenance unit as a
techni cal enployee. |In both those cases, the Board excl uded
t hose positions, follow ng the existing policy of excluding

techni cal enpl oyees whenever one party objected to their



inclusion. 1In the 1961 Sheffield case, the Board abandoned the
aut omati c exclusion of technical enployees upon the objection of
any party, and set forth the factors to be consi dered whenever
the unit placement of technical enployees was in issue:

[Dlesires of the parties, history of bargaining,

simlarity of skills and job functions, common

supervi sion, contact and/or interchange wi th other

enpl oyees, simlarity of working conditions, type of

i ndustry, organization of plant, whether the technical

enpl oyees work in separately situated and separately

controll ed areas, and whet her any union seeks to

represent technical enployees separately. (footnote

omtted) Id. at 1103-1104.

The parties disagree about the inclusion of the detailer and
| ayout designers. There has been no history of collective
bargai ning with this Enployer. The skills of the detailer and
the | ayout designers are significantly different fromthose of
t he production enpl oyees. Although sonme production enpl oyees
work with conputers, they are not skilled in CAD applications.
Production enpl oyees wel d, fabricate, and assenbl e products --
jobs that the detailer and | ayout designers do not perform As
an exanple of the distinct nature of these jobs, the |ayout
designers can do detailer work, but the reverse is not true.

Jeff Mensch, the chief engineer, supervises the detailer and
the | ayout designers. Dick Bosworth, the plant forenman,

supervi ses the production and mai nt enance enpl oyees. There is a



fair anmount of contact between the detailer and | ayout designers
and the production and mai nt enance enpl oyees, in |arge part due
to the nature of their work. This is not a significant factor,
however, favoring inclusion in the unit. The Sheffield
Corporation, 108 NLRB, at 351, n. 11. Only one production

enpl oyee, Peter Al by, the son of the president of the conpany,
who is a | eadperson in the production area, works as a detailer
when needed. Al by started as a welder, but applied for a
detail er position when a vacancy occurred. Because of his
ability to work with CAD prograns, he was awarded the job. Al by
| ater changed his mnd, and in 2001, he returned to the
production area. Apart fromAl by, there is no regul ar

i nt erchange between the di sputed positions and the production and
mai nt enance enpl oyees.

The detailer and | ayout designers have conputer work
stations on the second level, in the engineering departnent. No
uni on seeks to separately represent the detailer and | ayout
desi gner.

Inits brief, the Enployer argues that comunity of interest
reasons support inclusion of the detailer and | ayout designers in
t he production and mai ntenance unit. Anong the factors cited by
the Enpl oyer are the following: “virtually the sane pay
structure,” “virtually” the sane work schedul e, the sane
handbook, the sane parking lot, “simlar” dress code, identical

fringe benefits, simlar job skills, a “simlar” work situs,



functional integration, a high anobunt of contact, enployee
i nt erchange, and common supervi si on

The Enpl oyer, citing Jew sh Hospital, 223 NLRB 614 (1976) in
its brief, contends that the Board' s finding that engineering
departnment enpl oyees nust be included in a unit of maintenance
and service enployees requires that the detailer and | ayout
designers be included in the production and mai ntenance unit.
Jew sh Hospital, however, did not involve the placenent of
techni cal enployees in a production and mai ntenance unit, but
rather involved the unique requirenents of bargaining units in

the health care context. |d. at 614-617.

CONCLUSION

The detailer and | ayout designers are assigned to the
engi neering departnent; they have separate supervision; they
primarily work on the second floor of the building, apart from
production and mai ntenance enpl oyees; they are paid on a scale
t hat exceeds that of the production and mai ntenance enpl oyees;
t hey perform no manual production duties; and they are required
to have specific conputer know edge that production enployees do
not have. These factors mlitate against a finding urged by the
Enpl oyer that the disputed classifications share a community of
interest with production and nai nt enance enpl oyees. Accordingly,
| find that the detailer and | ayout designers need not be
included in the bargaining unit found appropriate in this case,
and they are not eligible to vote in the election directed by

this Decision and Direction of Election.
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DIRECTION OF ELECTION

An el ection by secret ballot shall be conducted by the
under si gned anong enpl oyees in the unit found appropriate at the
time and place set forth in the notice of election to be issued
subsequent |y, subject to the Board's Rul es and Regul ations.®
Eligible to vote are those in the unit who were enpl oyed during
t he payroll period ending i mediately preceding the date of this
Deci sion, including enployees who did not work during that period
because they were ill, on vacation, or tenporarily laid off.

Al so eligible are enpl oyees engaged in an econom ¢ strike which
comenced | ess than 12 nonths before the el ection date and who
retained their status as such during the eligibility period and
their replacenents. Those in the mlitary services of the United
States nmay vote if they appear in person at the polls.

Ineligible to vote are enpl oyees who have quit or been di scharged
for cause since the designated payroll period, enployees engaged
in a strike who have been di scharged for cause since the
comencenent thereof and who have not been rehired or reinstated
before the el ection day, and enpl oyees engaged in an econom c
stri ke which comenced nore than 12 nonths before the el ection

date and who have been permanently replaced. Those eligible

*In its brief, the Employer argues that the election should
be held on a payday. The details of a directed election are not
subject to litigation, and will be determined administratively
following this Decision and Direction of Election.



shall vote whether or not they desire to be represented for

col | ective bargaining purposes by Shopnen's Local 473 of the

I nternational Association of Bridge, Structural, Onanental &

Rei nforcing Iron Workers, AFL-CIO. |If a majority of enployees in
the voting group vote for the Petitioner, they will be taken to
have indicated their desire to constitute part of the existing
engi neering unit represented by Petitioner and | shall issue a

certification of results to that effect.

LIST OF VOTERS

In order to ensure that all eligible voters my have the
opportunity to be infornmed of the issues in the exercise of their
statutory right to vote, all parties to the el ection should have
access to the list of voters and their addresses which may be
used to communi cate with them Excelsior Underwear, Inc., 156
NLRB 1236 (1966); NLRB v. Wman- Gordon Conpany, 384 U.S. 759
(1969); North Macon Health Care Facility, 315 NLRB 359 (1994).
Accordingly, it is hereby directed that within 7 days of the date
of this Decision and Direction of Election, the Enployer shal
fine wwth the undersigned, two, copies of an election eligibility
list, containing the full nanmes (including first and | ast nanes)
and addresses of all the eligible voters, and upon receipt, the
undersi gned shall nake the |list available to all parties to the
el ection. To speed prelimnary checking and the voting process
itself, it is requested that the nanes be al phabetized. In order
to be tinely filed, such Iist nust be received in the Regi onal
Ofice, Suite 700, Henry S. Reuss Federal Plaza, 310 West
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W sconsi n Avenue, M| waukee, W sconsin 53203 on or before Cctober
25, 2002. No extension of time to file this list shall be
granted except in extraordinary circunstances, nor shall the

filing of a request for review operate to stay the requirenent.

RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board' s Rul es
and Regul ations, a request for review of this Decision may be
filed with the National Labor Rel ations Board, addressed to the
Executive Secretary, Franklin Court, 1099 14th Street, N W
Washi ngton, DC 20570. The board in Washi ngton nust receive this
request by Novenber 1, 2002.

Signed at M| waukee, Wsconsin on the 18th day of Cctober
2002.

Joyce Ann Seiser, Acting Regional D rector
Nat i onal Labor Rel ati ons Board

Thirtieth Region

Suite 700, Henry S. Reuss Federal Plaza
310 West W sconsin Avenue

M | waukee, W 53203

440- 1760- 3400- 0000
470- 3360- 0000- 0000
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